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considers appropriate. Additional rules
may include (without being limited to)
rules for computing the fractions de-
scribed in this section with respect to
terminated plans, rules for applying
the overall permitted disparity limits
to employees who benefit under plans
maintained by railroad employers, and
rules for determining which plans do
not satisfy section 401(1) if the overall
permitted disparity limits are exceed-
ed.

[T.D. 8359, 56 FR 47634, Sept. 19, 1991; 57 FR
10819, 10952, Mar. 31, 1992, as amended by T.D.
8486, 58 FR 46833, Sept. 3, 1993]

§1.401(1)-6 Effective dates and transi-
tion rules.

(a) Statutory effective date—(1) In gen-
eral. Except as otherwise provided in
paragraph (a)(2) of this section, section
401(a)(5)(C) is effective for plan years
beginning on or after January 1, 1989,
and section 401(1) is effective with re-
spect to plan years, and benefits attrib-
utable to plan years, beginning on or
after January 1, 1989. The preceding
sentence is applicable to a plan with-
out regard to whether the plan was in
existence as of a particular date.

(2) Collectively bargained plans. (i) In
the case of a plan maintained pursuant
to 1 or more collective bargaining
agreements between employee rep-
resentatives and 1 or more employers
ratified before March 1, 1986, sections
401(a)(5) and 401(1) are applicable for
plan years beginning on or after the
later of—

(A) January 1, 1989; or

(B) The date on which the last of
such collective bargaining agreements
terminates (determined without regard
to any extension of any such agree-
ment occurring on or after March 1,
1986). However, notwithstanding the
preceding sentence, sections 401(a)(b)
and 401(1) apply to plans described in
this paragraph (a)(2) no later than the
first plan year beginning after January
1, 1991.

(ii) For ©purposes of paragraph
(a)(2)(1)(B) of this section, a change
made after October 22, 1986, in the
terms or conditions of a collectively
bargained plan, pursuant to a collec-
tive bargaining agreement ratified be-
fore March 1, 1986, is not treated as a

26 CFR Ch. | (4-1-03 Edition)

change in the terms and conditions of
the plan.

(iii) In the case of a collectively bar-
gained plan described in paragraph
(a)(2)(i) of this section, if the date in
paragraph (a)(2)(i)(B) of this section
precedes November 15, 1988, then the
date in this paragraph (a)(2) is replaced
with the date on which the last of any
collective bargaining agreements in ef-
fect on November 15, 1988, terminates,
provided that the plan complies during
this period with a reasonable good
faith interpretation of section 401(1).

(iv) Whether a plan is maintained
pursuant to a collective bargaining
agreement is determined under the
principles applied under section 1017(c)
of the Employee Retirement Income
Security Act of 1974. See H.R. Rep. No.
1280, 93d Cong., 2d Sess. 266 (1974). In ad-
dition, a plan is not treated as main-
tained under a collective bargaining
agreement unless the employee rep-
resentatives satisfy section 7701(a)(46)
of the Internal Revenue Code after
March 31, 1984. See §301.7701-17T of this
chapter for other requirements for a
plan to be considered to be collectively
bargained.

(b) Regulatory effective date—(1) In
general. Except as otherwise provided
in paragraph (b)(2) of this section,
§§1.401(1)-1 through 1.401(1)-6 apply to
plan years beginning on or after Janu-
ary 1, 1994.

(2) Plans of tax-exempt organizations.
In the case of plans maintained by an
organization exempt from income tax-
ation under section 501(a), including
plans subject to section 403(b)(12)(A)()
(nonelective plans), §§1.401(1)-1 through
1.401(1)-6 apply to plan years beginning
on or after January 1, 1996.

(3) Defined contribution plans. A de-
fined contribution plan satisfies sec-
tion 401(1) with respect to a plan year
beginning on or after the effective date
of these regulations, as set forth in
paragraphs (b)(1) and (b)(2) of this sec-
tion, if it satisfies the applicable re-

quirements of §§1.401(1)-1 through
1.401(1)-5 for the plan year.
(4) Defined benefit plans. A defined

benefit excess plan or offset plan satis-
fies section 401(1) with respect to all
plan years, and benefits attributable to
all plan years, beginning on or after
the effective date of these regulations,
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as set forth in paragraphs (b)(1) and
(b)(2) of this section, by satisfying the
applicable requirements of §§1.401(1)-1
through 1.401(1)-5 and the requirements
of §1.401(a)(4)-13(c) (and §1.401(a)(4)-
13(d), if applicable), using a fresh-start
date that is on or after December 31,
1988, and before the effective date of
these regulations. A defined benefit ex-
cess plan or offset plan that does not
satisfy section 401(1) with respect to all
plan years beginning on or after the ef-
fective date of these regulations may,
under the rules of §1.401(a)(4)-13(c) (and
§1.401(a)(4)-13(d), if applicable), satisfy
section 401(1) for plan years beginning
after a fresh-start date by satisfying
the applicable requirements of
§§1.401(1)-1 through 1.401(1)-5 after the
fresh-start date.

(c) Compliance during transition period.
For plan years beginning on or after
January 1, 1989, and before the effective
date of these regulations, as set forth
in paragraph (b) of this section, a plan
must be operated in accordance with a
reasonable, good faith interpretation of
section 401(1). Whether a plan is oper-
ated in accordance with a reasonable,
good faith interpretation of section
401(1) will generally be determined
based on all of the relevant facts and
circumstances, including the extent to
which an employer has resolved un-
clear issues in its favor. A plan will be
deemed to be operated in accordance
with a reasonable, good faith interpre-
tation of section 401(J) if it is operated
in accordance with the terms of
§§1.401())-1 through 1.401(1)-5.

[T.D. 8486, 58 FR 46835, Sept. 3, 1993]
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[T.D. 8357, 56 FR 40534, Aug. 15, 1991, as
amended by T.D. 8376, 56 FR 63432, Dec. 4,
1991; T.D. 8581, 59 FR 66175, Dec. 23, 1994]

§1.401(m)-1 Employee and matching
contributions.

(a) General Rules—(1) Nondiscrim-
inatory amount of contributions. A de-
fined contribution plan does not satisfy
section 401(a)(4) for a plan year unless
the amount of employee and matching
contributions to the plan for the plan
yvear satisfies section 401(a)(4). See
§1.401(a)(4)-1(b)(2)(ii). Except as specifi-
cally provided otherwise, for plan years
beginning after December 31, 1986 (or
such later date provided in paragraph
(g) of this section) the amount of em-
ployee and matching contributions
under a plan satisfies the requirements
of section 401(a)(4) only if the employee
and matching contributions under the
plan satisfy the actual contribution
percentage test of section 401(m)(2) and
paragraph (b) of this section. See
§1.401(a)(4)-1(b)(2)(i1)(B). Also, except
as specifically provided otherwise, for
plan years beginning after December
31, 1988 (or such later date provided in
§1.401(m)-2(d)), the amount of em-
ployee and matching contributions
under a plan satisfies the requirements
of sections 401(m) and 401(a)(4) only if
any multiple use of the alternative
methods of compliance with sections
401 (k) and (m) (contained in sections
401(k)(3)(A)({1)AI) and 401(m)(2)(A)(ii),
respectively) is corrected  under
§1.401(m)- 2(c). See section 401(m)(9)
and §1.401(m)-2. For these purposes, the
employee and matching contributions
are combined with the elective and
qualified nonelective contributions, if
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any, that are treated as matching con-
tributions, and the recharacterized
elective contributions, if any, that are
treated as employee contributions for
purposes of section 401(m).

(2) Other nondiscrimination rules. Non-
discrimination requirements in addi-
tion to those described in paragraph
(a)(1) of this section apply to employee
and matching contributions under sec-
tions 401(a)(4) and 410(b). For example,
under section 401(a)(4) a plan may not
discriminate with respect to the avail-
ability of benefits, rights, and features
under the plan. See §1.401(a)(4)-1(b)(3).
The right to make each level of em-
ployee contributions, and the right to
each level of matching contributions,
are benefits, rights, or features subject
to this requirement, and each level
must therefore generally be available
to a group of employees that satisfies
section 410(b). See §1.401(a)(4)-4(e)(3) (i)
and (iii) (F') through (G). Thus, for ex-
ample, a plan does not satisfy section
401(a)(4) if it provides a higher rate of
matching contributions for highly
compensated employees than for non-
highly compensated employees. See
paragraph (e)(4) of this section for rules
relating to the application of section
401(a)(4) to the correction of excess ag-
gregate contributions. See §1.401(a)(4)—
11(g)(3)(vii) for special rules relating to
correction of violations of the min-
imum coverage requirements or dis-
criminatory rates of match in a section
401(m) plan. For special rules governing
the application of section 410(b) to em-
ployee and matching contributions, see
§§1.410(b)-7(c)(1) and 1.410(b)-8(a)(1).

(3) Rules applicable to collectively bar-
gained plans. The requirements of this
section are treated as satisfied by em-
ployee and matching contributions
under a collectively bargained plan (or
the portion of a plan) that automati-
cally satisfies section 410(b). See
§§1.401(a)(4)-1(c)(b) and 1.410(b)-2(b)(7).
There are no excess aggregate con-
tributions under a plan (or a portion of
a plan) that is treated under this para-
graph (a)(3) as satisfying the require-
ments of this section. Thus, the provi-
sions of section 4979 and §54.4979-1 of
this chapter do not apply to contribu-
tions described in the first sentence of
this paragraph (a)(3).

§1.401(m)-1

(b) Actual contribution percentage
test—(1) General rule. (i) For plan years
beginning after December 31, 1986, or
such later date provided in paragraph
(g) of this section, the actual contribu-
tion percentage test is satisfied if—

(A) The actual contribution percent-
age for the group of eligible highly
compensated employees is not more
than the actual contribution percent-
age for the group of all other eligible
employees multiplied by 1.25; or

(B) The excess of the actual contribu-
tion percentage for the group of eligi-
ble highly compensated employees over
the actual contribution percentage for
the group of all other eligible employ-
ees is not more than two percentage
points, and the actual contribution
percentage for the group of eligible
highly compensated employees is not
more than the actual contribution per-
centage for the group of all other eligi-
ble employees multiplied by two.

(ii) A plan does not fail to satisfy the
requirements of this paragraph (b)(1)
merely because all of the eligible em-
ployees under the plan for a year are
highly compensated employees.

(2) Plan provision requirement. For
plan years beginning after December
31, 1986, or such later date provided in
paragraph (g) of this section, a plan
that permits employee or matching
contributions does not satisfy the re-
quirements of section 401(a) unless it
provides that the actual contribution
percentage test of section 401(m)(2) will
be met. For purposes of this paragraph
(b)(2), the plan may incorporate the
provisions of section 401(m)(2), this
paragraph (b), and, if applicable, sec-
tion 401(m)(9) and §1.401(m)-2.

(38) Aggregation of plans—(i) General
rule. See §1.401(m)-1(f)(14) for the defi-
nition of a plan used for purposes of
this section and §1.401(m)-2. That defi-
nition contains the exclusive rules for
aggregation and disaggregation of
plans for purposes of this section and
§1.401(m)-2.

(i)  Restructuring and  Permissive
Disaggregation. Effective for plan years
beginning after December 31, 1991, re-
structuring under §1.401(a)(4)-9(c) may
not be used to demonstrate compliance
with the requirements of section
401(m). See §1.401(a)(4)- 9(c)(3)(i). For
plan years beginning before January 1,
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1992, see §1.401(m)-1(g)(5)(ii). An em-
ployer may, however, treat a plan ben-
efiting otherwise excludable employees
as two separate plans for purposes of
sections 401(m) and 410(b) in accordance
with §§1.410(b)-6(b)(3) and 1.410(b)-
7(c)(3).

(4) Employee and matching contribu-
tions taken into account under the actual
contribution percentage test—(i) Em-
ployee contributions—(A) General rule.
An employee contribution is taken into
account under paragraph (b)(1) of this
section for the plan year in which the
contribution is made to the trust. For
this purpose, a payment by the em-
ployee to an agent of the plan is treat-
ed as a contribution to the trust at the
time of payment to the agent if the
funds paid are transmitted to the trust
within a reasonable period after the
payment to the agent.

(B) Recharactericed elective contribu-
tions. An excess contribution that is re-
characterized under §1.401(k)-1(f)(3) is
taken into account as an employee
contribution for the plan year that in-
cludes the time at which the excess
contribution is includible in the gross
income of the employee under
§1.401(k)-1(f)(3)(ii).

(i1) Matching contributions—(A) Gen-
eral rule. A matching contribution is
taken into account under paragraph
(b)(1) of this section for a plan year
only if the contribution is allocated to
the employee’s account under the
terms of the plan as of any date within
the plan year, is actually paid to the
trust no later than 12 months after the
close of the plan year, and is made on
behalf of an employee on account of
the employee’s elective contributions
or employee contributions for the plan
year. Matching contributions that do
not satisfy these requirements are not
taken into account under paragraph
(b)(1) of this section for any plan year.
Instead, the amount of these matching
contributions must satisfy the require-
ments of section 401(a)(4) (without re-
gard to the special nondiscrimination
rule in paragraph (b)(1) of this section)
for the plan year for which they are al-
located under the plan, as if they were
nonelective contributions and were the
only nonelective employer contribu-
tions for that year. See §§1.401(a)(4)-
1(b)(2)(11)(B); 1.410(b)-T(c)(1).
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(B) Matching contributions and quali-
fied nonelective contributions used to sat-
isfy actual deferral percentage test. A
matching contribution that is treated
as an elective contribution is subject
to the actual deferral percentage test
of section 401(k)(3) and is not taken
into account under paragraph (b)(1) of
this section. See §1.401(k)-1(b)(5)(iii)
for the rule relating to years before
January 1, 1987. A qualified nonelective
contribution that is treated as an elec-
tive contribution is subject to the ac-
tual deferral percentage test of section
401(k)(3) and is not taken into account
as a matching contribution under para-
graph (b)(1) or (5) of this section.

(C) Treatment of forfeited matching
contributions. A matching contribution
that is forfeited to correct excess ag-
gregate contributions, or because the
contribution to which it relates is
treated as an excess contribution, ex-
cess deferral, or excess aggregate con-
tribution, is not taken into account
under paragraph (b)(1) of this section.

(5) Qualified monelective contributions
and elective contributions that may be
taken into account under the actual con-
tribution percentage test. Except as spe-
cifically provided otherwise, for pur-
poses of paragraph (b)(1) of this sec-
tion, all or part of the qualified non-
elective contributions and elective con-
tributions made with respect to any or
all employees who are eligible employ-
ees under the plan of the employer
being tested may be treated as match-
ing contributions provided that each of
the following requirements (to the ex-
tent applicable) is satisfied:

(i) The amount of nonelective con-
tributions, including those qualified
nonelective contributions treated as
matching contributions for purposes of
the actual contribution percentage
test, satisfies the requirements of sec-
tion 401(a)(4). See §1.401(a)(4)-1(b)(2).

(ii) The amount of nonelective con-
tributions, excluding those qualified
nonelective contributions treated as
matching contributions for purposes of
the actual contribution percentage test
and those qualified nonelective con-
tributions treated as elective contribu-
tions under §1.401(k)-1(b)(6) for pur-
poses of the actual deferral percentage
test, satisfies the requirements of sec-
tion 401(a)(4). See §1.401(a)(4)-1(b)(2).
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(iii) The elective contributions, in-
cluding those treated as matching con-
tributions for purposes of the actual
contribution percentage test, satisfy
the requirements of section 401(k)(3).

(iv) The qualified nonelective con-
tributions are allocated to the em-
ployee under the plan as of a date with-
in the plan year (within the meaning of
§1.401(k)-1(b)(4)(1)(A)), and the elective
contributions satisfy §1.401(k)-1(b)(4)(Q)
for the plan year.

(v) For plan years beginning after De-
cember 31, 1988, or such later date pro-
vided in paragraph (g) of this section,
the plan that takes qualified nonelec-
tive contributions and elective con-
tributions into account in determining
whether employee and matching con-
tributions satisfy the requirements of
section 401(m)(2)(A), and the plans to
which the qualified nonelective con-
tributions and elective contributions
are made, could be aggregated under
§1.410(b)-7(d) after application of the
mandatory disaggregation rules of
§1.410(b)-7(c), as modified in §1.401(k)-
1(g)(11). If the plan year of the section
401(m) plan is changed to satisfy the re-
quirement under §1.410(b)-7(d)(6) that
the aggregated plans have the same
plan year, the elective contributions
may be taken into account in the re-
sulting short plan year only if these
contributions satisfy the requirements
of §1.401(k)-1(b)(4) with respect to the
short year, and the qualified nonelec-
tive contributions may be taken into
account in the resulting short plan
year only if these contributions satisfy
the requirements of §1.401(k)-
1(b)(4)(1)(A) with respect to the short
year as if they were elective contribu-
tions.

(c) Additional requirements—(1) Coordi-
nation with other plans. Except as ex-
pressly permitted under section 401(k)
or 401(m), for plan years beginning
after December 31, 1988, or such later
date provided in paragraph (g) of this
section, employee or matching con-
tributions (or elective contributions
treated as matching contributions
under paragraph (b)(5) of this section)
may not be taken into account for pur-
poses of determining whether any
other contributions under any plan (in-
cluding the plan to which the employee
or matching contributions are made)
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satisfy the requirements of section
401(a). Indeed, the portion of a plan
that consists of employee and match-
ing contributions is treated as a sepa-
rate plan for purposes of sections
401(a)(4) and 410(b). See §1.410(b)-7(c)(1).
Similarly, although matching con-
tributions and qualified nonelective
contributions may be used to enable a
plan to satisfy the minimum contribu-
tion or benefit requirements under sec-
tion 416, matching contributions that
are used in this way are not treated as
matching contributions, and must
therefore satisfy the nondiscrimination
requirements of section 401(a)(4) with-
out regard to section 401(k) or 401(m).
See §1.416-1, M-18 & M-19 and para-
graph (f)(12)(iii) of this section. See
also §1.401(k)-1(b)(5) for circumstances
under which matching contributions
may be used to determine whether a
plan satisfies the requirements of sec-
tion 401(k). This paragraph does not
apply for purposes of determining
whether a plan satisfies the average
benefit percentage test of section
410(b)(2)(A)(ii).

(2) Recordkeeping requirement. A plan
satisfies this section only if the em-
ployer maintains the records necessary
to demonstrate compliance with the
applicable nondiscrimination require-
ments of paragraph (b) of this section,
including records showing the extent
to which qualified nonelective con-
tributions and elective contributions
are taken into account.

(38) Consistent application of separate
line of business rules. If an employer is
treated as operating qualified separate
lines of business under section 414(r) in
accordance with §1.414(r)-1(b) for pur-
poses of applying section 410(b), and ap-
plies the special rule for employer-wide
plans in §1.414(r)-1(c)(2)(ii) to the por-
tion of the plan that consists of match-
ing contributions or to the portion of
the plan that consists of employee con-
tributions (the ‘“‘matching and em-
ployee contribution portions’’), then
the requirements of this section, sec-
tion 401(m), and §1.401(m)-2 must be ap-
plied on an employer-wide rather than
a qualified-separate-line-of-business
basis to all of the plans or portions of
plans taken into account in deter-
mining whether those requirements are
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